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his own rights in favor of the infant. Chesapeake &■ O. R. Co. v. Davis, 22 
Ky. Law Rep. 1156. Contra, Texas & P. Ry. Co. v. Morin, 66 Tex. 225. 
This presumption is rebutted by proof of a different intention, as by showing 
that the parent was simultaneously conducting his own action. Slaughter v. 
Nashville, C. &■ St. L. Ry. Co., 28 Ky. Law. Rep. 665- 

Injunction — Grounds — Unlawful Interference with Another's Busi- 
ness. — Rocky Mountain Bell Telephone Co. v. Montana Federation of 
Labor, 156 Fed. 809. During a strike a labor union issued circulars which 
described a company as "unfair" and a "legalized highwayman," urged people 
not to enter its employ or to patronize it, and stated that union members 
had decided to withdraw their trade from merchants who used the com- 
pany's telephones. Held, that the commission of such acts by a labor union 
constituted unlawful conspiracy to interfere with the business of another, 
and would be enjoined. 

Capital or labor can form combinations for the mutual benefit of mem- 
bers, provided force, threats, or intimidation are not used to effect such pur- 
poses. Reynolds v. Everett, 144 N. Y. 189; Vegelahn v. Guntner, 167 Mass. 
92. But in some cases peaceable persuasion can be distinguished from coer- 
cion only with great difficulty. Thus a merchants' association can withdraw its 
trade from a wholesaler to compel him to stop dealing with outsiders. 
Montgomery, Ward & Co. v. South Dakota, etc., Association, 150 Fed. 413. 
But a union cannot strike to gain exclusive control of a trade. Pickett v. 
Walsh, 192 Mass. 572 ; Erdtnan v. Mitchell, 207 Pa. St. 79 ; O'Brien v. People, 
216 111. 354. Contra, National Protective Association, etc., v. Cumming, 170 
N. Y. 315. The threats or intimidation, however, need not be express, or 
even implied, but may be inferred from the attitude of the defendants. 
Foster v. Clerks, etc., Association, 78 N. Y. Supp. 860. In accordance with 
these general rules it has been held that strikers may uphold their cause 
in circulars or newspapers unless such action amounts to coercion. Beck v. 
Ry. Teamsters', etc., Union, 119 Mich. 497; Casey v. Cincinnati Typ. Union, 
45 Fed. 135. In England numerous statutes have been passed regulating 
the activities of labor unions. Lyons v. Wilkins, 1 Ch. [1896] 811. 

Jury — Competency of Jurors — Relationship to Party Interested. — 
Lansouver v. Glenbyon Dye Works, 68 Atl. (R. I.) 545. — Held, that an 
employee of a stockholder of a corporation is not by reason of his employ- 
ment disqualified as a juror in a case to which the corporation is a party. 

This case has no precedent in the United States, but the same question 
was decided in the same way in Frederickton Boom Co. v. McPherson, 13 
N. Bruns. 8. Several business relations existing between a juror and a party 
to the suit conclusively disqualify the juror. For example, the relation of 
employer and employee. Louisville, etc., R. Co. v. Mask, 64 Miss. 738. The 
employer may be a corporation. Burnett v. Burlington, etc., R. Co., 16 
Neb. 332. The relation of landlord and tenant makes a juror incompetent. 
Hathaway v. Helmer, 25 Barb. (N. Y.) 29. Arnold v. Producers' Fruit Co., 
141 Cal. 738, contra. Other disqualifying relations are that of master and 
servant ; State v. Cella, 3 Wash. 99 ; and that of partnership ; Stumm v. Hum- 
mell, 39 Iowa, 478. A party's attorney or client is incompetent; 3 Bl. Comm. 
363; but not the client of an attorney in the suit. McCorkle v. Mallory, 30 
Wash. 632. Other business relations do not conclusively disqualify, but may 



476 YALE LA W JO URNAL 

be judged likely or unlikely to influence the verdict Thus, one who man- 
ufactured articles for a company with which a party was connected was held 
to be incompetent as a juror. Laidlaw v. Sage, 37 N. Y. Supp. 770. But 
the mere relation of debtor and creditor between a party and a juror does not 
disqualify the j uror. Thompson v. Douglass, 35 W. Va. 337. 

Jury — Right to Jury Trial — Waiver of Jury. — Jennings v. State, 
114 N. W. 492 (Wis.) — Held, one pleading not guilty to an information 
charging felony or misdemeanor cannot, in the absence of a statute confer- 
ring the right, waive a jury, nor waive a right to trial by a common-law jury 
of twelve jurors. Marshall, J., dissenting. 

At common law a jury was an essential part of any court which had 
jurisdiction to try persons charged by indictment and could not be waived. 
Paulsen v. People, 19S 111. 507. While in civil cases the right to a jury trial 
is a mere privilege for the benefit of the litigants which may be waived, Baird 
v. Mayor, 74 N. Y. 382, in criminal cases the court is without jurisdiction in 
the absence of a jury, and jurisdiction cannot be conferred by consent. State 
v. Maine, 27 Conn. 281. In some States the rule does not apply to trials for 
misdemeanors. State v. Alderton, 50 W. Va. 101; Levi v. State, 4 
Baxt. (Tenn.) 289. Consistently, when the jury trial cannot be waived it 
has been held that the common-law number of jurors cannot be waived. 
Cancemi v. People, 18 N. Y. 128; State v. Mansfield, 41 Mo. 470. Contra, 
State v. Kaufman, 51 la. 578; Com. v. Dailey, 12 Cush. (Mass.) 80. Some 
States by statute confer the right to waive. Such statutes have been held not 
in conflict with the State constitutions, .People v. Noll, 20 Cal. 164; State v. 
Abbee, 61 N. H. 42; or with the Constitution of the United States, Hallinger 
v. Davis, 146 U. S. 314. 

Master and Servant — Contributory Negligence — Burden of Proof. — 
Crawford & McCrimmon Co. v. Gose, 82 N. E. 984 (Ind.).— Held, that in an 
action against an employer for injuries to an employee, the burden of prov- 
ing contributory negligence rests on the employer. 

In some jurisdictions the rule seems to be well settled that the burden 
is on the plaintiff to show by a preponderance of evidence that he was free 
from contributory negligence, Connolly, v. Waltham, 156 Mass. 368, including 
ignorance of defects causing the injury, Wiggins Ferry Co. v. Hill, 112 
111. App. 475; Belair v. Chicago, etc., R. Co., 43 Iowa, 662; even when the 
action is brought under an employer's liability statute with no provisions on 
this particular point. Taylor v. Carcw Mfg. Co., 143 Mass. 470. Where all 
the circumstances attending the accident are in evidence, fair inference will 
take the place of positive evidence of plaintff's due care. Tyndale v. Old Col- 
ony R. Co., 156 Mass. 503 ; Vorhees v. Hudson River Tel. Co., 109 N. Y. App. 
Div. 465. Still other jurisdictions hold that if the plaintiff proves the master 
negligent, he thus throws upon the defendant master the burden of showing 
contributory negligence. Godfrey v. Beattyville Coal Co., 101 Ky. 339; John- 
ston v. Richmond, etc., R. Co., 95 la. 685. But in the majority of the states 
contributory negligence is regarded as an affirmative defense which must be 
proved by the defendant. Bonn v. Galveston, etc., R. Co., 82 S. W. 808 
(Tex.) ; Boweing v. Wilmington Malleable Iron Co., 66 Atl. 369 (Del.) ; 
Northern Pac. R. Co. v. Tynan, 119 Fed. 288; Stewart v. Raleigh &■ A. Air 
Line R. Co., 53 S. E. 877, (N. C). On the other hand, where contributory 



